
 

 

 

 

 

 

On March 25, 2020 four professors of law, government, and policy from prestigious 

institutions of higher education wrote an article in The Atlantic entitled, “Red and Blue America 

Agree Now is the Time to Violate the Constitution”.  They wrote that, “people of both parties 

seem rather okay with undermining core civil liberties,” and that most nations are violating the 

civil liberties of peoples, including the United States. The question the authors postulated was: to 

what extent should the Constitution be violated to fight the coronavirus? This first appeared a 

viable and relevant topic for discussion on Constitution Day. I even went ahead and adapted the 

scales of justice with the Covid-19 picture shown in the header for a recent Zoom discussion. 

However, the more I thought about this and reflected, I realized that this is not the most pressing 

issue of the 21st century with respect to the US Constitution and civil liberties. So, what is, if it is 

not the pandemic? All one needs to do is systematically view the history of laws in the US 

regarding civil liberty violations to understand that the most pressing constitutional issue has 

always been and continues to be the disenfranchisement of people, specifically African 

Americans.  

From 1787-1865, a period of 78 years, slavery was legally sanctioned in the US. Yes, after 

the Civil War, African Americans were no longer slaves, and, yes, according to the Constitution 

they were citizens and had the right to vote. But disenfranchisement continued with the Black 

Codes, poll taxes, literacy tests, and violence from groups such as the Klu Klux Klan. However, 

from 1896-1954, a period of 58 years, segregation was legal and ruled by the US Supreme Court 

as constitutional. Separate but equal was the law in this country.  Although the period of 1953-

2020 has been generally described as defacto segregation, the reality is what civil rights lawyer, 

Michelle Alexander, has described as The New Jim Crow. She writes, “we had recently birthed 

another caste system, a system of mass incarceration that caged millions of poor people and 

people of color and relegated millions more to a permanent second-class status.”  She continues 
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that even with the election of former President Barack Obama, “we were in deep denial that a 

new system of racial and social control existed, and most of us, even those who care deeply about 

racial justice, did not understand the present.” When you take a step back to consider that from 

1787 to 1954, a period of a 167 years and almost 70% of US history, is comprised of legally 

sanctioned slavery, violent disenfranchisement, and segregation, one conclusion is that racial 

progress is illusory.  This 70% does not include Michelle Alexander’s portrayal what has gone on 

in the US since 1954. 

     Institutional racism is different from overt racism. An economic, political, and social structure 

that not only accepts the disenfranchisement of its people but promotes it is dangerous for all 

people. Thus, this Constitution Day I would ask everyone who reads this, disagrees with it, 

considers it nonsense, and even those who may chastise me for writing it, to take a moment and 

really, truly, reflect on those numbers and ask themselves why they simply do not accept them or 

even harbor resentment at them.  I have heard the rebuttals repeatedly in the classes I teach, with 

family members on social media and around the dinner table at Thanksgiving.  But consider this, 

the pandemic will end; a vaccine is on the horizon; the capacity of the US Supreme Court to make 

important policy determinations rests on a slim and unpretentious sentence in Article II of the US 

Constitution which states, “the judicial power shall be vested in one Supreme Court,” and then 

ask yourself:  What will it take to rid the United States of the social injustice that has plagued this 

nation for most if not all of its history? The answer for me on this Constitution Day is education 

and the people. As Justice Ginsberg wrote, "Real change, enduring change, happens one step at a 

time. Fight for the things that you care about but do it in a way that will lead others to join you." 

So, on this Constitution Day, please take the time to educate yourselves, talk honestly with a 

colleague or friend, and reflect on all that has happened and has yet to happen in America.  

 

 

 

 


